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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENKRAL

Boannbh H, Bayns Satterfield
Firemea's Pension Commissicaer
Austin, Texas

Deayr 3irs Opinion Ko, O=-4620
Re: Related g ;

Your reguast for
fully oconsidered by this 4
qusst as followss

rru & regularly or-
departindt and entars the service
or defense plant fire depertmest,

t is the status of e« fireman who has
| been 41 rged from a ragularly organized aotive
fires departacnt and enters the service of an army
camp or defense plzat fire department?

"4, Wwhat is the status of a fireman who left
the service of a regularly organited fire depart-
ment throu-h Ao fault of his own and enters the
service of an arny camp or defenss firs department?”

'l\ NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
e -
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: Secotinns 6, 7, 8§, 21 and 28 of House BLlli HWo, 238,
. Acts of tha ¢8th Leglsidture (arcilale 8243e, 7. i. C. 5.),
resd ap follows: '

*3a0. 84 On and after the lat day of Ayril,
A, D. 193¢, any person who has besn duly eppolat-
ed and asnrolled, 2ad who bus avialned the zge of
£iftv-five (58) 7oars and whe hes sarved aovively
tor a periczd of tweaty {(B80) yesrs in some regu-
lorly organized fire departient 1 may sicy or
town in thio SBtets now withic orF that ey cone
within the provislions of tite Lot, in any renk,
whether as wholly pald, pert pald or voluntoer
riromen sball be entitled te be retired from such
sarvice or departusnt and shell be entitled to
be pald frox the Firssen's Relier and detiremeat
rYued of that city or town, a menthly peansion
equal to ons~half of his averuse moatily salary
6t to excesd a maximum of Coas Hundred Tollars
{8100} per menth., Zuch averege monthly salsry
to be haomed on tho mopthly avarsge of Hils sale
ary tor tha fiva (3) year pericd precesting tae date
of sueh retirement; srovided forther, that it
hig svarsgo monthly aslzry i3 Fifty Dellars
($30) er 1sos per month or 47 a voluataer rive~
a8 with no sslsry, he shall de entitled ts a
monthly pensiot or rafiremcst sllowance of Twanty-
rtive Tollars (228).

. *8g0, 7. ¥hatever & HErsOR BeYving &8 aAn
eotive rirosan 4Auly zarelled ip any regalarly
setive Zira departn.nt ip aty oity or town Lim the
State, ot witkip, or thet may hureafter coms with-
in the provigsions of this Ae%, sahall become physi-
eslly or wentally disablaed ihilo fa snd/er As
¢.nesguence of, the perfermsnce of kis dusy, @sid
Bosrd of Trustese may, upon hiE reguest, or with-
cut suck raqucst &F it shsll deam proper até £er
the good of tre deps rtmoat, rstire such porson
frox setive sarvice either uptn total or pertial
dimability ss the cuse may warrsnt and shall order
that be de patd from such Fune, {a) ir for totsl
éisadility, on smount syual ¢ one~half the &ver-
sge ®moathly salsry of such flresam, aot to exeeed
the sus ¢f Gae Huadred Dollirs iaéo) per meathi
provided thst 1f puct overege monthly salary be
Firty Dollare {$50) or leses par moath, or if be
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be a volusnteer firemsn with zo aalary, the

"amount sc ordsred paié shell not %o less than

Twenuty-five Dollars {§20) per moath; sush aver-
sge monthly eslzry to be based on the sonthly
sverage of Lis selary for the fivse {8) yesr
period, or 8o wuer thereof &8s he may havs serve
od froaadz the dxte of suek retirement; or,
(v} 1t the dfacdility ve less than tetal, then
suoh sum a8 ia the Judgment of the BLoard of
Trustees muy Le proper and eomucnsurste with the
degree of &ilaebility; yrovided further, that

A% abd whoeo sueh &isability shall oease, sush
retiremaat or diwadility allowanee ahull ve dis-
continved ahd cuoh Fersoa shall de restored to
a¢tive service at sot less thac the sany slary
ho received at the time of his retirement fror

*Sec¢. B, VWienaver any duly earclled menber
of any regularly orgsnized active fire departzeat
of sny oity or town now coaing withio or that
my hersafter some withia the provisioas of thls
Aet as herein limited, on acoount of seecident
or other temporary dissdility osused or sustain-
of wiile ia, and/or in conssqusnce of the perform-
anoe of his Aduties, be confined ¢to sny Rospitel
or %c his bed snd/or shall require the professiea-
&l marvioes of a physician, surzeen or nurss,
ss1d Bozrd of Trustees shuil upen presentation
of properly itemized end verified bd111s thersfor,
ordar paid from the Firemen's Nellef anéd Hetire-
xent Tand of that eity or taﬁu= sll nedessary
boapital, {h{tltlen'l, surgeon's, aurse's and/er
wadlieine bille or expennss and aot less than Five
Dollers ($8) nor mere than Pifteen Dollars (§18)
pesr wask to such firesan during sueh temporery
disadbility; previded however, that Lo no case
shsll the smount or asounts so pald for such bills
and sipenses excasd Lhs sgiregate sum of Ons Han-
dred Dollars ($100) Lia any one momth; snd provided
further, that the Senefits provided by tals Bee-
tion shall net apply to amy ¢ity or town haviag
a fully puid fire department,

"See. 81, In computing the time or period
for ratirement rfor leazt: of service &8s berein
previded, less thin cne yesy out of ssrvice or
sy time ssrved in the arned forees of the Hatlon
during war or Nstional smerieney shall be constru-
a8 ae Gontinneus ssrvioce, buat if out =:ere than ons
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yeay and less than five {5) years, eredit shall
be given fortgrior sarvios, but deduction made
for the laapth of time out of service. If out
of service mor» than fivo (B) ysars us previous
servics shell be esuctted, provided however, that
1f a fireman be out of serviee over five (5)
vaesxys through ne fault of his own snd subsequent
returass to the dcgirtuaat, this peried of time
shall sot bLe counted agelsst hix {n 8c Tur as
iis retirement time is ovanseravd., Any firemaa
Seining any regularly orgonised fire departsant
eaning witdin the provisioss of thie Act after
the effettive date heretl sball not be satitled
t0 dzaefite bereundsr until be sball bave zeprved
ons year cuntisucusly.

*Ses, 26, Shedever used herelin, ths serm
Eoard' or *Board of Trustees’ shall de desmed
t0 mean aad refer to the Bourd of Firemen's Re~
1ief and medfhrenent Yund Trustees.

*Shenever waed hereln, the term '"Ciremsa’
or "Lireaan' sheall D¢ Qeomsd to mean and inelude
a1l active meabers of any regularly organized
fire department of any insorporated city or towa
of this State, hovizg fire flighting eguipment
or apparatus of the mimimum velus of Cne Thou-
sand Dollurs {$1,000) or mere whether wholly
paid, partly 9115 add psrtl: veluntesr, or
wholly voluptesr, Aill othe aembers shall ba
deenad honorary or ioscotive members sad as sueh
shall net dDe entitled to say of the hPenefits pro-
vided by this Act. :

*whenever used herain, the tera ‘sotire fire
men,' 'active firemesn', or "esotive ambers' shall
bs iaanma to mean and ineiuﬂa all paid firemen
wlioc reteive regular sslerise ss firemen snd such
parsly peid er volunteer firemen a&s in eaeh eslen-
dar yesr answer at leust twtnt{-fiva {2C) per eent
of all fire aleres «né st lezat forty (40) per eent
of &1l 4rill or preetice canlls.”

In esrch of the four suseticas submitted im your let-
ter, ycu 1zquire as t0 & Tireman's stzius under a particulsy
sxt of facts.,
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The right of a fireman to receive disability Lene-
fits after having left the servios of a regularly ergaﬁlsil
Fire departuent coming within the provisions of the Aet is
detorzined by Sections 7 and 8 of the Aot., Both sections
olearly indicats that a person is not entitled to receive
disability benefits under the Act unless he beouvmes #is-
abled while in and/or in consejuence of the p-rformance of
his duties whille se#ving as an active fireman in a regularly
attive fire depertment in & city or town coming within the
provisions of the Act, ¥%hen a person bdeccmes disadbled cutside
the services of such department, clearly he will not be en-
titled to receive benefits under the Act, A person whe has
qualifisd under the Act iz a department coming within the
provisions of the Act, and who has made eontributions to the
fund of a particulsr department, will not be entitled to re-
oeive disadility benefits from the fund after having left said
deparizent, unless he shall have become dlisadbled “hhile in
and/or in consequence of the performence of Hs duty” as a
mexber of the dspartment in which he was qualified,

What are the rights of a firezan after having left
the service of a regularly erganized fire depertueant to par-
tieipate in retirsment benefitas?

It is our opinion that Section 21 of the Aot under
consideration doss not distinguish the status of a fireaan
who resigned from ons who takes a leave of absence, There~
fore, where & firesan resigned, or secures a leave of absance
for the purpose of entering the armed forces of the Hation
during war or Nationel emergency ané does 86 enter the armed
forces, the time he serves in the army during such paried of
war or National emergency is considered continuous service
tor retirement purposes, The fa¢t that he has been detailed
to the fire depertment is immaterial. His service in any
other capacity in the army would ba oconsidered es continuous
service for retirement purroses,

The status of a fireman who rasigned and onn who
tekes a leave of absence and enters the service of anyarmy
camp a8 & civillan fireman are the same, In so fsr as length
of service for retirement purposes is conterned, they will
be coverned by the length of time they are out of the service
of the department they left, aad, of course, dependent upon
thelr return to sald department. The faet that they served
as ¢ivilien fireman in say army camp or defense fire depart-
ment dpes not make them "ffremen™, as that term is defined in
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Section 28 of tha Act,

The status of & fireman who has been discharged
and enters the servioces of an crmy camp or defonse plant
fire department ia the sume as that of a firemen who hes re-
signed or taken e¢ loave of absence, His oclaim for retire-
pent benerits will depend upon hies reinstatezent ir the de-
partment from which he was dilscharged and the length of time
he was out of service.

The status of a fireman who left the service of a
regularly organized fire department through no fault of his
own and enters the services of an aray eamp or defenss fire
departmont depends upen his reinstatement in the department
from which he was discharged and his status for retirement
purpesss will be governed by the provisions of Seotlon 21,

Yours very truly
ATTORNEY GENERAL OF TEXAS
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E. G, Pharyr
Assistant
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